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This booklet contains
information of a general
nature concerning the
legal rights of older people,
but may not apply to all
fact situations. It is not
meant as a substitute
for state or federal law
or the decisions of
courts or public officials
or agencies. Itis an
informational guide,
intended to aid the reader
as to the types of issues
that should be raised with
an attorney or with the
appropriate representative
of public or private
agencies listed in this
publication.
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“Changes and Choices: Legal Rights of Senior Adults” is a reference
guide for seniors and their families. It covers a wide range of topics of
special interest to many seniors. The book uses a question and answer
format to help clarify issues and ideas. It is divided into chapters, with
bold headlines and subheads, to allow for quick referral to specific
points.

The legal matters covered in this book deal with a broad array of issues
we believe are important and interesting to seniors. It is not, however,
an exhaustive legal encyclopedia. We have tried, rather, to give you
basic information on subjects you are not likely to find explained
elsewhere. Some situations will require the assistance of an attorney or
an agency which provides legal aid. Our intention is to give you
information, not legal advice.

Many topics covered in this book are subject to change through
modifications in laws or administrative policies. We have made the
information as accurate and up-to-date as possible, but we recommend
that you check with an attorney or other authority before taking any
action.

The intention of this book is to help increase your awareness of your
legal rights and the state and community resources available to you.




Disability and Consent

GUARDIANSHIP

What is a guardian?

A guardian is a person appointed by probate court and given power to
make some or all decisions about the care of another person. A person
for whom a guardian is appointed is known as a ward.

How does the appointment of a guardian
affect an individual’s rights?

An individual may lose certain rights. A guardian can
be given the power to choose where a ward will live; to
consent to medical treatment; to receive money and
property belonging to the ward; and to apply this
money toward the ward’s support and care.

Who can petition the court for appointment
of a guardian?

An individual on his or her behalf, a family member, a
Family Independence Agency worker in cases of abuse

or neglect, or any person interested in the welfare of
the prospective ward can petition the court.

What should | do if a guardianship is
sought and | disapprove?
Consult a lawyer immediately. If you do not know a

lawyer seek referral through the county or state bar
association, or contact the local legal services office.

What will happen if | don’t retain a lawyer?

Probate court will appoint a person, known as a guardian ad litem, to
assist you. This person will be chosen by the court, not by the
petitioner.

The guardian ad litem must visit you, explain the proceeding, inform
you of your rights, and determine whether you wish to contest the
proceeding.

Page 3



Page 4

What rights do | have when facing potential
guardianship?

1. You have the right to object to the guardianship, to the powers of the
guardian, and to appointment of a particular person as guardian.

2. You have the right to be present at the hearing.

3. You have the right to be represented by a lawyer. The court will
appoint a lawyer if you request one or if you wish to contest any
aspect of the proceeding.

4. You have the right to present evidence on your own behalf.
5. You have the right to cross-examine all witnesses.

6. You have the right to have a jury trial.

When can the court appoint a guardian?

The court must be convinced by evidence presented at the hearing that
you are not capable of making informed decisions about your own care.

Can a guardian be appointed just because of my age?
No.

Can a guardian be appointed just because | am
physically disabled?

No. For example, a guardianship is not appropriate merely because a
person is wheelchair-bound due to severe arthritis. A guardianship may
only be imposed if a disability substantially affects intellectual
functioning.

Who can be appointed as guardian?

The following people may be appointed as guardian: your spouse; an
adult child or relative you have lived with; any other adult; or an agency.

Can | choose my own guardian?

Yes. The court must appoint the person chosen if that person is suitable
and willing to serve.

Do all guardians have the same powers?

No. If a guardianship is appropriate, the court must tailor the powers of
the guardian to the demonstrated need of the ward. A guardian with less
than full powers is known as a limited guardian.



Can | handle my own financial affairs?

A court may allow a ward to control part of his or her property to
encourage self-reliance. For instance, a court may allow a ward to
maintain a checking account.

While under guardianship, do | have the right to make a
will?

Yes, if you are aware of property owned and natural heirs, and
understand that the document drafted is a will.

Can a guardian commit a ward to a mental hospital?

A person can be involuntarily committed if he or she is mentally ill and
dangerous to oneself or others. This determination can only be made
after a commitment hearing, often separate from the guardianship
hearing.

What are the responsibilities of a guardian?

The responsibilities of a guardian include providing for the care and
comfort of the ward, and taking reasonable care of clothing, furniture
and automobiles. In addition, a guardian must secure services to help
the ward return to self-care as soon as possible.

Can a guardian be replaced?

Yes. You, or any person interested in your welfare, can petition the court
to remove a guardian. The court will remove the guardian and appoint
another person if it is in your best interest.

How long will a guardianship last?

Oftentimes, a guardianship lasts until death. But the court must review
your guardianship one year after it begins and then every three years.
You also have the right to request a review.

What if | feel | no longer need a guardian?

You can send a letter to the judge of probate court requesting the
guardianship to be ended. Or a petition can be filed by you or by anyone
interested in your welfare. In either case, a hearing will be held.

What rights do | have at this hearing?

All rights you had during the initial hearing are retained in a
termination hearing, including the right to an appointed lawyer.
Presentation of a statement on your behalf from a doctor may be
particularly important.
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CONSERVATORSHIP

What is a conservator?

A conservator is a person or corporation appointed by probate court to
manage another person’s property and financial affairs, as compared to
a guardian, who is appointed by probate court and makes decisions
about the care of another person.

When can the court appoint a conservator?

In general, the court must determine after a hearing that you are unable
to manage your property and financial affairs effectively. If you need a
guardian but have substantial property, a conservator may also be
appointed. (Sometimes the same person serves as both guardian and
conservator.)

A court can appoint a conservator for you at your own request.

Can a conservatorship be imposed just because of my
age?
No.

Can | choose my own conservator?

Yes. If you have the capacity to make an intelligent choice, the court in
almost all circumstances must respect this choice.

What powers does a conservator have?

A conservator becomes trustee of all property belonging to the other
person. He or she has broad, but not unlimited, power to deal with the
property in the interests of the other person. The court may at any time
limit a conservator’'s power.

Can a conservator decide where someone will live?

Legally, a conservator does not have this power. However, since the
conservator controls your money, the conservator might determine
where you live.

Can a conservator consent to medical treatment on your
behalf?
No.

What are the responsibilities of a conservator?

A conservator must spend funds of the person necessary for support,
education and care. He or she must file with the court a list of all



property, and keep accurate records of money received and money
spent.

Can a conservator be replaced?

Yes. A conservator can be removed by the court if he or she is not
properly carrying out his or her responsibilities.

What if | feel | no longer need a conservator?

You, or anyone interested in your welfare, can file a petition with
probate court requesting the conservatorship be ended. If a conservator
was originally appointed at your request, a hearing may not be
necessary.

Upon termination of the conservatorship, title to all property passes
back to you.

DURABLE POWER OF ATTORNEY

What is a power of attorney?

A power of attorney is a document which gives another person the power
to handle some or all your financial affairs. The person to whom you
give this power is known as your “attorney-in-fact.”

What is a durable power of attorney?

An ordinary power of attorney ends when you become mentally
incapable because of sickness or injury to handle your affairs. A durable
power of attorney does not end in these circumstances. Indeed, you can
draft a durable power of attorney which only takes effect if and when
you become incompetent (unable to make decisions for yourself).

What powers can | give through a durable power of
attorney?

There are two types of durable powers of attorney. One gives your
attorney-in-fact power over all property and financial affairs—signing
checks and making deposits, paying bills, selling property, investing
money. (An attorney-in-fact cannot cash your Social Security check, but
can deposit it and then make withdrawals.) You can grant your attorney-
in-fact power to deal with only certain property, and be quite specific
how you want this property managed.

The second is a durable power of attorney for health care. This will be
explained more fully later in this section.
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If my spouse and | own everything “jointly,” might a
durable power of attorney still be useful?

Yes. If you become incompetent your spouse can still sign checks and
make withdrawals on joint bank accounts, but your spouse cannot sell
jointly owned stocks or your jointly owned home without your signature.
Your spouse cannot name or change a beneficiary on your life insurance
or your retirement benefits.

Who can | appoint as attorney-in-fact?

You can choose any person age 18 or over—spouse, relative, friend—or a
bank. It is important to appoint someone you trust, who can handle the
tasks, and who is willing to serve.

Can | name more than one person as attorney-in-fact?

Yes. You can name two people to act jointly or name a second person to
serve if the first is unable to do so, or name different people to handle
different affairs.

What is the legal responsibility of an attorney-in-fact?

An attorney-in-fact is obligated to follow your instructions set forth in
the durable power of attorney. To the extent the attorney-in-fact has
discretion, he or she must act in your best interest. You can sue the
attorney-in-fact for damages if he or she breaches duties owed to you.

Are there advantages and disadvantages to a durable
power of attorney?

A person has absolute control as to whom to designate as attorney-in-
fact. An individual can grant limited powers. A durable power of
attorney can be used to plan for the possibility of future incompetence.

However, a power of attorney is a private agreement and is not overseen
by any court. You cannot command an attorney-in-fact to provide an
inventory or account without bringing a lawsuit. It is important,
therefore, to designate someone you trust as attorney-in-fact.

Can | revoke a power of attorney once granted?

Yes, in most circumstances. In the agreement you may specify how the
power be ended. If you wish to terminate a power of attorney, you
should give written notice to the attorney-in-fact and send a copy to all
persons and institutions the attorney-in-fact was dealing with in your
behalf, such as your bank.



Can anyone else revoke a power of attorney | have
granted?

Yes. If a conservator is appointed for you by the probate court, the
conservator has the right to revoke the durable power of attorney. But if
you have drafted a durable power of attorney, it is less likely a
conservator will ever be needed.

Does the death of a grantor affect a power of attorney?

Yes. All powers of attorney, ordinary or durable, generally cease when
the person granting the power dies.

Is there a method to effect the same ends as a durable
power of attorney, but have the power survive death?

Yes. You can have a lawyer draft a document known as an inter vivos or
living trust. A trustee would handle your affairs if you became
incompetent and the trustee would continue to manage the property
after your death. The cost of setting up and maintaining the trust makes
this option worthwhile only for larger estates.

ADVANCE DIRECTIVES

What is an “advance directive?”

An advance directive is a written document in which a competent
individual gives instructions about his/her health care, that will be
implemented at some future time should that person lack the ability to
make medical decisions for himself or herself.

Must | have an advance directive?

No. The decision to have an advance directive is purely voluntary. No
family member, hospital or insurance company can force you to have
one, or dictate what the document should say if you decide to write one.

Are there different types of advance directives?

Yes. Two types are a durable power of attorney for health care and a
living will. Living wills are not recognized in Michigan law. You may wish
to consult an attorney for further information regarding living wills.

What is a “durable power of attorney for health care?”

A durable power of attorney for health care, is a document in which you
give another person power to make medical treatment and related
personal care and custody decisions for you.
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Is a durable power of attorney for health care legally
binding in Michigan?
Yes, based on state law originally passed in 1990.

Who is eligible to create a durable power of attorney for
health care?

Anyone who is 18 years of age or older and of sound mind is eligible.

What is the title of the person to whom | give decision
making power called?

That person is known as a “patient advocate.”

Who may | appoint as my patient advocate?

Anyone who is 18 years of age or older may be appointed. You should
choose someone you trust, who can handle the responsibility, and who
is willing to serve.

Does a patient advocate need to accept the responsibility
before acting?

Yes, he or she must sign an acceptance. This does not have to be done
at the time you sign the document. Nevertheless, you should speak to
the person you propose to name as patient advocate to make sure he or
she is willing to serve.

When can the patient advocate act in my behalf?

The patient advocate can make decisions for you only when you are
unable to participate in medical treatment decisions.

Why might | be unable to participate in medical
treatment decisions?

You may become temporarily or permanently unconscious from disease,
accident or surgery. You may be awake but mentally unable to make
decisions about your care due to disease or injury.

Who determines that | am no longer able to participate
In these decisions?

Your attending physician and one other physician or licensed
psychologist will make that determination. If your religious beliefs
prohibit an examination to make this determination, and this is stated
in the designation document, you would indicate in the document how it
would be determined when the patient advocate can act.



What powers can | give a patient advocate?

You can give a patient advocate power to make those personal care
decisions you normally make for yourself. For example, you can give
your patient advocate power to consent to or refuse medical treatment
for you, to contract for home health care or adult day care, arrange care
in a nursing home or move you to a home for the aged.

Can | give my patient advocate the authority to make
decisions to withhold or withdraw life sustaining
treatment, including food and water administered
through tubes?

Yes, but you must express in a clear and convincing manner that the
patient advocate is authorized to make such decisions, and you must
acknowledge that these decisions could or would allow you to die. If you
have specific desires as to when you want to forego life sustaining
treatment, you should make them clear to your advocate. You may also
include them as written instructions in your durable power document.

Do | have the right to express in the document my wishes
concerning medical treatment and personal care?

Yes. You might, for example, express your wishes concerning the type of
care you want during terminal illness. You might also express a desire
not to be placed in a nursing home and a desire to die at home. Your
patient advocate has a duty to try to follow your wishes.

Is it important to express my wishes in the durable
power of attorney for health care designating document?

Yes. Your wishes might not be followed if no one is aware of them. It can
also be a great burden for your patient advocate to make a decision for
you without guidance.

Can | appoint a second person to serve as patient
advocate in case the first named person is unable to
serve?

Yes.

Must a durable power of attorney for health care
designation document be witnessed?

Yes. Two witnesses must sign. The witnesses cannot include your
spouse, parent, child, grandchild, sibling, presumptive heir, known
devisee at the time of the witnessing, physician, or patient advocate; an
employee of your life or health insurance provider; an employee of a
health facility that is treating you; or an employee of a home for the
aged as defined in Section 20106 of the Public Health Code, Act No. 368
of the Public Acts of 1978, being Section 333.20106 of the Michigan
Compiled Laws, where you reside.
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In general, what should | do before completing an
advance directive?

Take your time. Consider who you might choose to be your patient
advocate, or to act in your place. Think about your treatment wishes.
Discuss the issue with family members and your doctor. Talk with your
minister, rabbi, priest, or other spiritual leader if you feel it would be
helpful.

Are there issues | should give particular attention to?

Yes. Many people have strong feelings about the administration of food
and water. If you are unable to swallow, food and water can be supplied
by a tube down your throat, a tube placed surgically into your stomach,
or intravenously. You may wish to consider and indicate in what
circumstances, if any, you wish such procedures withheld or withdrawn.
Also, bear in mind that people’s opinions regarding their own health
care sometimes change over time. Your wishes regarding medical
treatment when you are relatively young may be quite different from
your wishes when you reach advanced age, so you may wish to review
your decisions periodically with your patient advocate.

Is there a standard form for an advance directive?

No. You may use a form designed by an organization, you may hire a
lawyer to draft the necessary documentation, or you may write out the
documentation yourself. If you write the documentation yourself, make
sure that it is legible. Under state law, you must sign the document,
date it and have it witnessed as described above. A person accepting the
responsibility to act as a patient advocate must sign the designating
document.

Note: Under state law, any form evidencing a patient advocate’s
acceptance of the position must contain the statements in sections
A through I, below.

A. This designation shall not become effective unless the patient
is unable to participate in medical treatment decisions.

B. A patient advocate shall not exercise powers concerning the
patient’s care, custody and medical treatment that the patient,
if the patient were able to participate in the decision, could not
have exercised on his or her own behalf.

C. This designation cannot be used to make a medical treatment
decision to withhold or withdraw treatment from a patient who
is pregnant that would result in the pregnant patient’s death.

D. A patient advocate may make a decision to withhold or
withdraw treatment which would allow a patient to die only if
the patient has expressed in a clear and convincing manner
that the patient advocate is authorized to make such a
decision, and that the patient acknowledges that such a
decision could or would allow the patient’s death.



E. A patient advocate shall not receive compensation for the
performance of his or her authority, rights and responsibilities,
but a patient advocate may be reimbursed for actual and
necessary expenses incurred in the performance of his or her
authority, rights and responsibilities.

F. A patient advocate shall act in accordance with the standards
of care applicable to fiduciaries when acting for the patient and
shall act consistent with the patient’s best interests. The
known desires of the patient expressed or evidenced while the
patient is able to participate in medical treatment decisions are
presumed to be in the patient’s best interests.

G. A patient may revoke his or her designation at any time and in
any manner sufficient to communicate an intent to revoke.

H. A patient advocate may revoke his or her acceptance to the
designation at any time and in any manner sufficient to
communicate an intent to revoke.

I. A patient admitted to a health facility or agency has the rights
enumerated in Section 20201 of the Public Health Code, Act
No. 368 of the Public Acts of 1978, being Section 333.20201 of
the Michigan Compiled Laws.

Note that some, but not all, of the rights enumerated in Section 20201
include:

A patient or resident in a health facility or agency (including a hospital
and a nursing home) shall not be denied appropriate care on the basis
of race, religion, color, national origin, sex, age, disability, marital
status, sexual preference or source of payment.

Patients and residents are also entitled to:

* inspect, or receive for a reasonable fee, a copy of their medical
records, and to have the confidentiality of those records maintained.

e receive and examine an explanation of their bills regardless of the
source of payment and to receive, upon request, information relating
to financial assistance available through the facility.

e associate and have private communications with their physician,
attorney, or any other person of their choice, and to send and receive
personal mail unopened on the same day it is received at the health
facility or agency, unless medically contraindicated as documented by
the attending physician in the medical record.

What if there is a dispute as to how my durable power of
attorney for health care should be carried out?

If there is a dispute as to whether your patient advocate is acting
consistent with your best interest, the probate court may be petitioned
to resolve the dispute. The court can remove a patient advocate who
acts improperly on your behalf.
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CIvViL COMMITMENT

What is civil commitment?

Civil commitment is a procedure through which you involuntarily
become a patient at a private or public psychiatric hospital, a
psychiatric alternative treatment program, or a psychiatric unit upon
order of a court.

Who may be committed?

To be involuntarily committed, a probate court must find you are “a
person requiring treatment.” The court must determine you are mentally
ill and that there is a reasonable expectation of harm to you or others,
or an inability to attend to your basic bodily needs, such as shelter,
clothing, or food.

Can | be committed merely because of my age?
No.

What is the procedure for committing a person?

Unless paid for privately, the process begins when someone requests
hospitalization or files an application with the local community health
services program, or files a petition in probate court. The application or
petition states you need in-patient psychiatric care and sets forth
supporting facts. In most cases, it must be accompanied by a statement
from a doctor or psychologist who has examined you, and found you to
be a person requiring treatment.

Once you are at the hospital, a psychiatrist will examine you within 24
hours, and certify that you are a person requiring treatment. A probate
court hearing to determine whether you are to be committed must be
held within seven days, excluding Sundays and holidays. You will
probably remain hospitalized until the hearing. Routine treatment will
not begin until after the court hearing and you are found to be a person
requiring treatment.

What will happen during the time before the hearing?

If you are in the hospital involuntarily, within 72 hours (3 days), you will
be visited by your lawyer, a community mental health worker, a hospital
employee and a person of your choice. They will inform you of the
nature of commitment, the proposed plan if treatment in the hospital or
the community, and your right to defer the hearing and agree to accept
the treatment offered.



If | choose to defer the hearing, how long will the
deferment last?

The deferment will be no longer than 60 days if you remain in the
hospital, and no more than 90 days if you accept community treatment
or a combination of hospitalization and community treatment as long as
you continue to receive the treatment. You retain the right to refuse
treatment and to request a hearing during this time.

Who is responsible for my care in community treatment?

The court will designate the appropriate community mental health
services program or, if private pay, an independent mental health
practitioner to be responsible for your care.

What will happen after the deferment period?

You can choose to remain a voluntary patient if you still need treatment.

If you do not wish to remain in treatment, but the director of the
hospital or community mental health center believes you still need
treatment, additional documentation will be filed with the court and a
hearing will be held.

What are my rights at the hearing?
1. The right to be present at the hearing.

2. The right to be represented by a lawyer. If you are indigent and
cannot afford a lawyer, the court will appoint one for you.

3. A doctor or licensed psychologist who has examined you must testify.

You have the right to cross-examine him or her, and any other
witnesses.

4. The right to present evidence in your own behalf.
5. The right to have a jury trial.
6. The right to an independent clinical evaluation.

Under what circumstances can the court order
hospitalization or community treatment?
The judge or jury must find there is clear and convincing evidence that

you are a person requiring treatment. If this is not shown, you must be
discharged immediately.

If it is proven | am a person requiring treatment, what
can the court order?

The court may order that you be hospitalized, but only if there is no
suitable alternative treatment. The court may order that you undergo
community treatment, or a combination of hospitalization and
community treatment for a limited period of time.
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If the court orders that | be hospitalized, is there a
chance | will someday be released?

Yes. The probate court must have a new hearing on your further
commitment after 60 days, and again, after an additional 90 days of
hospitalization, and then again, annually. Every six months after that,
the director of the hospital must review your status, file a report with
the probate court, and notify you of the results of the review. If you
disagree with the recommendation, you have the right to a hearing.

If the hospital director or the court finds that you are not a person in
need of treatment, or in need of treatment but not hospitalization, you
will be discharged from the hospital.

What rights do | have concerning medical treatment in
the hospital?

You have the right to be informed of your condition and progress. You
may have your own doctor if you can afford one. If you are competent to
consent and have no guardian, you have the right to refuse surgery.

May | have personal possessions and money?

You may have personal possessions, including your own clothing. This
right to personal possessions can be limited by the hospital for a
number of reasons, including the prevention of theft.

A hospital can require you to deposit all money on your person in an
interest bearing account for safekeeping. You have the right to access
your money and to spend it. This right may only be restricted if essential
to prevent you from unreasonably spending all your money.

What is the responsibility of
the hospital?

You are entitled to mental health
services suited to your condition, and
to a safe, sanitary and humane living
environment. Further, you have a
right to be treated with dignity and
respect.




Wills and Estate Planning

People often view estate planning only in terms of a will; several other
devices can be used. This chapter presents some goals of estate
planning and describes methods available to meet these goals.

Why should | plan my estate?

It is beneficial to plan your estate in order to:
1. dispose of property after death;

2. partially or completely avoid probate;

3. realize tax savings;

4. manage your property during your lifetime.

What is probate?

Probate is the process through which a court oversees
the distribution of one’s property after death. The court
is called probate court.

Does all property go through probate?

No. Jointly held property, trust accounts, pension
benefits and life insurance proceeds go directly to the
joint tenant or named beneficiary.

Must an estate be probated?

Not necessarily. For example, if all property were held jointly with a
spouse and the spouse survived, there would be no probate of an estate.

Is there more than one method to probate an estate?

Yes. There are several procedures for smaller estates. For larger estates,
you can specify in your will a preference for either independent or
supervised probate. In independent probate there are no formal court
hearings. The estate still must be kept open for at least five months to
allow creditors to submit claims.

How does one initiate the probate process?

A petition is filed with probate court. The petition can be brought by a
surviving spouse, a child, an heir, the personal representative (formerly
known as “executor”) or a creditor (if no petition is filed within 30 days of
the person’s death).

Forms necessary to probate an estate can be purchased from some
office supply stores.
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Is one required to have a lawyer?

No, but it is usually helpful to seek such guidance. If a lawyer is
retained, there will be attorney fees. These fees are payable by the
estate.

Does my estate avoid probate if | have a will?

No. Whether or not you die with a will, your estate may go through
probate. If there is a will, the initial purpose of probate is to prove its
validity. The person named in the will as personal representative is then
appointed to proceed with administering the estate.

What if | die without a will?

If a petition is filed, the probate court will appoint a personal
representative to administer the estate. Generally, the surviving spouse
(or a person of his/her choice) has first priority; the closest heir has
next priority.

What is the role of a personal representative?

A personal representative collects assets of the estate, pays debts and
taxes, and distributes property as directed in the will. A personal
representative is entitled to be paid from the estate for his or her
service.

Is the personal representative responsible for debts of the
deceased?

Generally, debts are paid from assets in the estate. The personal
representative is only responsible if careless. For instance, a personal
representative might be liable if he or she distributes estate assets to
beneficiaries before proper debts are paid.

How long does it take to probate an estate?

The time necessary depends, among other factors, on the size of the
estate, whether there is a surviving spouse and whether the validity of
the will is questioned.

What costs are involved in probating an estate?

The personal representative may charge a fee. If the personal
representative seeks legal counsel, there will be attorney fees. A filing fee
and an inventory fee (based on the value of the probate estate) must be
paid to probate court.



Who is responsible for paying these costs?

Fees are paid by the personal representative from assets of the estate.

What taxes must be paid?

Estate (Inheritance) Tax—Beginning October 1, 1993, the state will no
longer collect a separate inheritance tax. Instead only those estates
valued at over $600,000 will be subject to tax and decedents will pay a
tax equal to the maximum credit given under federal estate tax laws.
The federal credit increases progressively to 16 percent.

The filing deadline has also been changed from 105 days from the date
of death to nine months. Additionally, estate tax returns will be filed
with the State Department of Treasury instead of with local county
treasurers and probate courts.

What are some devices that may be used
for estate planning?

Property held in

1. Joint tenancy with full rights of survivorship joint tenancy does
2. Trust not go through
3. Gift probate; it passes
4. Will directly to the

surviving owner(s).

What is joint tenancy with full rights of
survivorship?

This is one way that property can be held by more than one person. A
joint owner cannot sell his or her interest without the permission of all
other owners. Upon the death of a joint owner, property automatically
belongs to surviving owner(s); provisions in a will do not affect it.

What are “the rights of tenants by the entirety”?

This is a form of joint tenancy. This arrangement is only possible
between a wife and husband. Rights of the parties are the same as those
between joint tenants with full rights of survivorship.

What are advantages to holding property in joint tenancy
with full rights of survivorship?

Property held in joint tenancy does not go through probate; it passes
directly to the surviving owner(s). Having property in joint tenancy may

also reduce inheritance taxes.
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Is there a disadvantage?

Yes, if the joint tenant is not your spouse. Should you decide to sell an
asset held jointly (a home, for example), you would need the permission
of each joint tenant and the spouse of each joint tenant. While it may be
difficult to imagine, the possibility of future disagreement should be
carefully considered.

Can | protect myself if property is put in joint tenancy?

Partially. By using a declaration of trust, you decrease the possibility a
joint owner will refuse to permit a future sale. The declaration makes
clear the joint tenancy is created for estate planning purposes, with no
intention to make a gift now.

How do | put real estate in joint tenancy with full rights
of survivorship?

A deed must be executed by the present owner or owners. The deed
need not be recorded in the county registry of deeds to make the change
effective.

Should an automobile be put in joint tenancy?

Probably not. A joint tenant, as partial owner, will be jointly liable if an
accident results in a lawsuit.

A trust is a written
agreement wherein

Can bank accounts, stocks and bonds be
put into joint tenancy?

] Yes.
you give a trustee
power to manage Is there a disadvantage to having a joint
certain property for bank account?
a beneficiary. There Yes there is a disadvantage if the account is not with
are several types of your spouse. Usually, each joint tenant can withdraw

trusts.

money from the account. Substantial withdrawals can
be made without your knowledge or approval.
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Can | add someone’s name to my bankbook but prevent
this person from withdrawing money?

Yes. You can put savings or certificate accounts in trust.

What is a trust?

A trust is a written agreement wherein you give a trustee power to
manage certain property for a beneficiary. There are several types of
trusts.



What are the purposes of trusts?

Purposes include controlling assets after death, avoiding probate,
providing for disability, and reducing taxes.

How would | put a bank account in trust?

Banks have simple forms that can be used. You may name yourself as
trustee, and whomever you wish to receive the money at your death as
beneficiary. You are free to deal with the funds as you like—you can
even close the account. No one else can withdraw money. At your death
money in the account will go to your named beneficiary without going
through probate.

If you want information about putting other property in trust, consult a
lawyer with expertise in estate planning.

What property may | give away during my life?

You may give away any property you alone own. If property is jointly
owned, the permission of each joint owner is necessary.

Can | give a house to children but reserve the right to
live there?

Yes. The interest retained by you is known as a life estate. An advantage
is that the asset will not go through probate. But there are potential
disputes. If a gift reserving a life estate is made, a detailed document
should be drafted concerning responsibility for taxes, special
assessments, and maintenance costs.

What are the purposes of a will?

The primary purposes are to provide for distribution of your property
after death, and to designate a personal representative to see that your
wishes are carried out. A will may also be used to appoint a guardian for
minor children.

Must | have a will?

There is no legal requirement that you have a will, or use any estate
planning device.

What happens if | die without a will?

Property held in joint tenancy will pass directly to the co-owner(s). Life
insurance proceeds and pension benefits will go to the named
beneficiary. The personal representative will pay debts and taxes, and
distribute the balance of your estate according to Michigan statute.
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What are the requirements of a valid will?
There are three types of wills. Each type of will is equally valid.
1. A handwritten will must be dated, and signed at the end.

2. A formal will can be typewritten. It must be signed, and witnessed by
at least two people who also sign. A beneficiary under the will should
never be a witness to its signing.

3. A statutory will is a form. It is relatively simple to use, but allows
limited choices. The form is available from your state legislator at no
cost.

How would my property be divided under the terms of a
statutory will?
You may leave up to two cash gifts to people or charities. You could

write a list, separate from your will, of personal and household items,
naming whom you wished to receive each item.

All the rest of your property would go to your spouse; if your spouse
died before you, all the property would be divided equally among your
children.

Which type of will should | choose?

That depends on the size of your estate and your wishes concerning
distribution of your property.

For example, a statutory will is inappropriate if your estate is large
enough to merit tax planning and the use of trusts, or if you do not
want your children to get equal shares of your property. In such cases,
it is usually helpful to consult with a lawyer.

How much does it cost to have a lawyer draft a will?
Before hiring a lawyer, be sure to ask about his or her fee.

Using a formal will, can | give my property by will to
whomever | please?

Yes, with two exceptions. First, a spouse has certain rights in the estate,
regardless of the provisions of a will. A spouse almost always has a
choice of taking a share under the will, or taking a share set forth by
law. Second, a will does not affect property held in joint tenancy or life
insurance policies with named beneficiaries.

Can | exclude my children from sharing in my estate?

Absolutely. If you decide to exclude one or more children, mention this
in the will. You need not state a reason.



Can | give money to grandchildren but require they save
it?
Yes. You can establish a trust or custodial account, with grandchildren

as beneficiaries. Money is given to each grandchild when he or she
reaches the age you specify.

How should property be described in a will?

Property may be described generally, for example, “all property that |
own;” or specifically, for example, “my silver watch.” If you are specific,
describe items sufficiently to avoid confusion.

Is there an alternative to listing personal property in the
will itself?

Yes. Whatever type of will you choose, you can make reference to a
separate list of items including jewelry, books, automobiles, furniture
and other personal and household items. In the list you name whom is
to get each item.

You can make this list before you make your will, at the same time, or
afterward. You may change the list as often as you wish.

The list must be in your handwriting or signed by you.

If property is specified in my will or on a separate list,
can | still sell it or give it away?

Yes. Your will is not effective until you die. If you have sold or given
away property mentioned in the will, that provision is simply ignored.

Whom should | nominate as personal representative in
any type of will?

The duties of a personal representative were briefly noted earlier. You
should nominate someone you trust who can handle the task, and who
is willing to serve. It will probably be simpler if the person is a resident
of Michigan.

The personal representative can be a relative, a friend or acquaintance,
or a bank. It is a good idea to nominate a second person to serve if the
first is unable to serve.

Your will is not effective until you
die. If you have sold or given away
property mentioned the will, that
provision is simply ignored.
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Can a beneficiary under the will serve?

The personal representative can be, and often is, a beneficiary under the
will. In making a choice, however, you should consider any conflicts of
interest.

How can a will be changed?

Once a will is signed (whether the will be handwritten, a form or
typewritten) no changes should be made on the document, itself. You
can write an amendment known as a codicil or draft a new will.

If a new will is drafted, what should | do with the old
will?

The old will and all copies should be destroyed after the new will is
signed.

When should | review my will?

You should review the provisions every two or three years, and after
events such as births, deaths, marriages, and relocations to another
state.

Where should a will be kept?

A will should be kept in a secure place. A will can be filed at probate
court. There is currently a one-time filing fee of $25.00.




DISTRIBUTION OF ESTATE IF NO WILL
(MCL 8§700.2102, §700.2103)

Sec. 2102. (1) The intestate share of a decedent’s surviving spouse is 1 of
the following:

(a) The entire intestate estate if no descendant or parent of the decedent
survives the decedent.

(b) The first $150,000.00 ($165,000.00 in calendar year 2002), plus 1/2
of any balance of the intestate estate, if all of the decedent’s surviving
descendants are also descendants of the surviving spouse and there is no
other descendant of the surviving spouse who survives the decedent.

(c) The first $150,000.00 ($165,000.00 in calendar year 2002), plus 374
of any balance of the intestate estate, if no descendant of the decedent
survives the decedent, but a parent of the decedent survives the decedent.

(d) The first $150,000.00 ($165,000.00 in calendar year 2002), plus 1/2
of any balance of the intestate estate, if all of the decedent’s surviving
descendants are also descendants of the surviving spouse and the surviving
spouse has 1 or more surviving descendants who are not descendants of the
decedent.

(e) The first $150,000.00 ($165,000.00 in calendar year 2002), plus 1/2
of any balance of the intestate estate, if 1 or more, but not all, of the
decedent’s surviving descendants are not descendants of the surviving
spouse.

(f) The first $100,000.00 ($110,000.00 in calendar year 2002), plus 1/2 of
any balance of the intestate estate, if none of the decedent’s surviving
descendants are descendants of the surviving spouse.

(2) Each dollar amount listed in subsection (1) shall be adjusted as
provided in section 1210.

Sec. 2103. Any part of the intestate estate that does not pass to the
decedent’s surviving spouse under section 2102, or the entire intestate
estate if there is no surviving spouse, passes in the following order to the
following individuals who survive the decedent:

(a) The decedent’s descendants by representation.*

(b) If there is no surviving descendant, the decedent’s parents equally if
both survive or to the surviving parent.

(c) If there is no surviving descendant or parent, the descendants of the
decedent’s parents or of either of them by representation.

(d) If there is no surviving descendant, parent, or descendant of a parent,

but the decedent is survived by 1 or more grandparents or descendants of *Adopted
grandparents, 1/2 of the estate passes to the decedent’'s paternal children are
grandparents equally if both survive, or to the surviving paternal treated the
grandparent, or to the descendants of the decedent’s paternal grandparents same as natural
or either of them if both are deceased, the descendants taking by children of their
representation; and the other 1/2 passes to the decedent’s maternal adoptive
relatives in the same manner. If there is no surviving grandparent or parents; step-
descendant of a grandparent on either the paternal or the maternal side, the children are not
entire estate passes to the decedent’s relatives on the other side in the same heirs of their
manner as the 1/2. step-parents.
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Choosing a Nursing Home
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Making a choice to reside in a nursing home is a difficult emotional
decision. Nursing homes, however, may provide a level of care that
individuals simply cannot provide on their own. Whether you are
planning for your own future or assisting relatives in investigating their
options, it is important to seek advice from family, friends, and experts.
In order to ensure that the decision you make regarding a nursing home
is the best choice possible, it is essential to begin your search before a
crisis forces you to make a hasty choice. Also, space in a nursing facility
is so much in demand that you may find it difficult to immediately find
anything available and to your liking. Even with time for hunting,
frequently the individual’s name may have to be placed on several
waiting lists. Thus, in addition to beginning your search as early as
possible, it is wise to check out as many nursing facilities as possible.

Although nursing homes used to be categorized by the level of service
provided, that is no longer the case due to the Nursing Home Reform
Amendments of the federal Omnibus Budget Reconciliation Act of 1987
(OBRA '87). Since October 1, 1990, all nursing homes, now known as
“nursing facilities,” must be able to offer the same levels of care. One
major advantage to this new definition of nursing facilities is that
residents will no longer need to move to another facility if their health
deteriorates.

A first step in finding the right nursing home is to consult your doctor or
hospital social worker. In addition, you may obtain a list of nursing
facilities in your area through your local Long-Term Care Ombudsman
Office (see pp. 74-75 for sources of additional information). Michigan
Department of Consumer and Industry Services inspection reports may
also provide a valuable guide for deciding on an appropriate facility.
These reports are available from the department in Lansing and from
the local ombudsman office. In addition, talk to people in your
community such as your doctor, social worker, clergy, other friends and
retirees, and the people in various community volunteer organizations.
They may be able to provide important information not readily obvious
from reports. Remember, many people have had to make these decisions
already, so make every effort to seek out their advice and experience.

Each nursing facility in Michigan must be licensed by the Division of
Health Facility Licensing and Certification in the Michigan Department
of Consumer and Industry Services. In order to be eligible to accept
Medicaid or Medicare residents, a nursing facility must also be certified
by the department. If you expect Medicaid or Medicare to assist in
paying for nursing facility care, make sure the facility you are interested
in is certified. Nearly all Michigan nursing facilities have beds that are
certified for Medicaid and many are also certified for Medicare.



WHAT TO LOOK FOR

Once you have determined which licensed homes are most suitable and
conveniently located for your needs, your next step should be to visit the
facilities on your list. You should make several visits at different times to
assess the quality of the facility. For your first visit, you should call
ahead to make an appointment for a full tour. After your first visit, make
your visits unannounced. One of your visits should be made during
meal hours to see the quality of the food and to see if the residents enjoy
the meals. During your visit, talk to the various officials and staff. In
addition, talk to the residents and their families about their level of
satisfaction. Ultimately, you must be satisfied that the facility will be a
pleasant home in which to live.

On your visits to facilities, consider the following questions:

General Appearance and Atmosphere
0 IS THE GENERAL ATMOSPHERE one of warmth and comfort?

[0 IS THERE A FRIENDLY SPIRIT, cooperation, and communication
between the staff and the residents? Do the staff members appear to
“get along” with each other as well? Do the residents interact with
each other as well as with the staff?

0 HOW DO THE RESIDENTS APPEAR? Alert? Clean? Well-groomed
with hair neat, clean-shaven? Unless they are very ill and bedridden,

are they active—involved with each other or taking part in activities?
Or do they just sit?

0 DO THE RESIDENTS LOOK HAPPY?

Physical Facilities

O Is the building ATTRACTIVE? Outside—if the home is in a residential
or country area—is there an area where residents can enjoy a walk
or sitting in the fresh air and sunshine?

O Is the facility CLEAN and WELL-KEPT? Are there pictures on the
walls, flowers and plants about? Comfortable furniture in lounge
areas? Are there clocks and calendars around to help residents and
staff keep track of time? Does the home seem homelike?

[0 Is the most RECENT SURVEY REPORT by the Bureau of Health
Systems, and any plan of corrections, EASILY AVAILABLE for your
review? Are past reports available for review?

O Is the facility FREE FROM ODORS? Bowel and bladder accidents do
happen, but permanent odors are not a “natural” result; prompt
attention to cleaning up such accidents prevents odors from
lingering.

O Is the facility FREE FROM heavy, cover-up DISINFECTANT ODORS?
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0

ARE THE HALLWAYS WIDE enough to accommodate passage of
wheelchairs, food and service carts, and people traffic? Are they well-
lighted? Free from obstacles and safety hazards? Are there
handrailings on the sides?

[0 Is there a crafts or ACTIVITIES ROOM?
Is it actually used by residents?

[0 Is there a LOUNGE AREA for use by
residents, guests? Is it homelike?

O Is the DINING ROOM ATTRACTIVE?
Are the tables so spaced to allow easy
maneuvering of wheelchairs and
walkers? Are the tables at a comfortable
level for wheelchair users?

O Are the RESTROOM AND BATHING
FACILITIES CLEAN? Are they equipped
with grab bars and handrails? Are
there nonskid mats on surfaces in the
tubs and showers?

Check the RESIDENTS' ROOMS—are they CLEAN AND NEAT?
Attractive? Comfortable? Is there enough space between beds and
other furniture to allow easy maneuvering with a wheelchair or
walker? Does each bed have a privacy curtain and a working nurse
call-bell within easy reach of bedridden patients? Is there fresh
drinking water and a glass at each bedside? Is there closet and/or
drawer space for each resident’s personal articles? Is there at least
one comfortable chair for each resident?

Are there special THERAPY ROOMS?

Is there a THERAPY STAFF that includes a registered physical
therapist and a registered occupational therapist? If the therapy staff
is only consulting, how often do they come to the facility?

Are there ROOMS AVAILABLE and appropriate FOR MEETING PRIVATELY
with your spouse, doctor, attorney, family members or friends?

Is there access to a TELEPHONE that can be used without being
overheard?

SERVICES

Nursing

0

U

IS A REGISTERED NURSE RESPONSIBLE for the nursing staff in the
facility?

How many REGISTERED NURSES AND LICENSED PRACTICAL
NURSES work in the facility each weekday? Each weekend?

How many LICENSED NURSES AND AIDES/ORDERLIES are on duty
each day?



STATE LAW requires at least enough nursing staff to provide a
minimum of 2.25 hours of care to each resident each day. Most
Michigan nursing homes retain enough staff to provide an average of
over 3 hours of care per resident per day. What are the figures for
this facility?

Are residents’ CALLS FOR ASSISTANCE answered promptly?

Are RESIDENTS ENCOURAGED to do as much for themselves as
they can—such as eating, bathing, and dressing?

Are RESIDENTS ENCOURAGED to be up and about during the day?
Is assistance given to those who need it in walking?

Are RESIDENTS ENCOURAGED to use dentures, eyeglasses, hearing
aids, and orthopedic devices when needed?

Are bowel and bladder RETRAINING PROGRAMS available and
followed when needed?

Are bedridden RESIDENTS ENCOURAGED to do whatever they can
do for themselves?

Medical

U
U

How is a resident involved in his or her own PLAN OF TREATMENT?

What is the nursing home’s policy in regard to PHYSICIANS?
Residents of a nursing home have the right to choose an attending
physician. If a resident’'s own physician is unable to respond, the
medical director of the facility is responsible for filling in.

Are OTHER MEDICAL SERVICES, such as dental, optometric and
hearing, available regularly? Is there an added cost for these
services? Routine eye, hearing, and dental care is essential to
maintain relatively good health. Check to see if these services are
covered by Medicaid or Medicare before paying for them.

Does the home have a transfer agreement with a nearby hospital for
EMERGENCY CARE?

Dietary

O

Are MENUS planned in advance, posted in a conspicuous area in the
facility, and followed as written?

HOW DO THE MEALS LOOK? Sufficient in amounts and quality?
Attractively served? Served promptly and efficiently so that hot foods
are still hot and cold foods are still cold when the resident receives
them?

Are RESIDENTS ENCOURAGED to use the dining room?
How are BEDRIDDEN RESIDENTS served?
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O Are residents allowed ENOUGH TIME to eat at their own pace? Is
assistance in feeding given when needed? Are self-help feeding
devices available and encouraged?

0 Are SUBSTITUTES freely offered when a resident does not like an
item? Are SNACKS served at night?

Activities

0 Is there an ACTIVITIES DIRECTOR? If so, is the director full-time or

does the director have other responsibilities as well?
[0 Is there a VARIETY of activities?

O Are individual resident’s
PREFERENCES observed?

0 Are there separate group and
individual ACTIVITIES?

[0 Are RESIDENTS ENCOURAGED to
participate in activities (but not
forced)?

[0 Are there frequent OUTSIDE TRIPS
for those who are able?

0 Is there COMMUNITY INVOLVEMENT
with the facility’s programs, such as
with school or volunteer groups
conducting or assisting with activities?

Miscellaneous Services

0

Is there a SOCIAL WORKER in the facility? If so, is this person full-
time or does the social worker have other responsibilities?

What type of arrangements are made for residents to WORSHIP as
they please?
Are BARBERS AND BEAUTICIANS available for residents regularly?

Does the home provide LAUNDRY SERVICES? In the home or sent
out? Is there an additional cost?

ADMINISTRATION AND ROUTINE

Each nursing home does have certain “rules” that residents must follow.

U

U
U

What are they? They should be in writing. Do they seem to be
REASONABLE?

Are VISITING HOURS convenient and flexible?

Do the administrator and director of nursing show a SINCERE
INTEREST in the residents and staff members as people? The
attitudes of these two individuals determine the attitudes of the rest
of the staff.

Can the resident bring any PERSONAL FURNITURE ITEMS on
admission to the facility?



[0 On admission, is an INVENTORY taken of the resident’s possessions?
Are clothing articles to be labeled for easy identification and to
prevent loss? Is reimbursement made for loss or damage?

Financial

To apply for Medicaid, contact your local Family Independence Agency
(FIA). If a person is eligible, the patient may have to pay part of the
charges based on his or her income—this amount is set by the FIA and
is known as the patient pay amount.

To find out if a person is eligible for Medicare, contact your local Social
Security Administration office.

While visiting the nursing home, find out:

0 Does the home provide a WRITTEN LIST of charges for such services
as haircuts, dental care, foot care, etc.?

0 Are DEPOSITS required?

[0 If you are going to pay privately for care, do “comparison shopping”;
find out what the BASIC MONTHLY RATE is—and what any “EXTRA”
charges would be.

[0 Does the home ask for a LIFETIME CONTRACT—providing lifetime
care for a certain sum of money? Does the home accept Medicaid to
cover cost of care given? Not all do. Is it a life-lease home? If such a
contract is involved, check it out with a lawyer.

Even after you settle on the best available nursing facility, do not sign
anything you do not completely understand. If you do not understand
something, ask questions. You should not be pressured into signing
anything—take the time to make the right decision.

RIGHTS OF NURSING HOME RESIDENTS

Remember, too, that successfully finding the appropriate facility is only
the beginning. Residents of a facility may have to change their lifestyle
when they move in, but they do not lose any of their rights as
individuals. They maintain the same constitutional and civil rights that
all citizens have. Federal and state laws and regulations require nursing
facilities to have written policies and procedures to implement resident
rights and responsibilities. These must be made available to the
resident, the resident’s family, and the public.

Residents also have the right to complain to the Division of Nursing
Home Monitoring in the Michigan Department of Consumer and
Industry Services about any condition, event, or procedure without
having to cite any specific violation of the law or rules. To file a
complaint with the Michigan Department of Consumer and Industry
Services, simply call 1-800-882-6006 or (517) 334-8408.
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The Michigan Public Health Code (MCL 8§ 333.20201) provides nursing
home residents with a number of specific rights. In summary these
include:

0

0

A resident will not be denied care on the basis of race, religion, color,
national origin, sex, age, handicap, marital status, sexual preference,
or source of payment.

A resident is entitled to inspect, or receive for a reasonable fee, a
copy of his or her medical records.

A resident is entitled to the confidentiality of his or her medical
records.

A resident is entitled, to the extent feasible, to privacy, consideration,
respect, and dignity in treatment and in caring for personal needs.

A resident is entitled to appropriate care and to receive information
concerning his or her medical condition.

A resident is entitled to refuse treatment to the extent provided by
law.

A resident is entitled to his or her rights as a patient or a citizen, free
from restraint, interference, coercion, discrimination, or reprisal.

A resident is entitled to information concerning any experimental
procedure which may be proposed for his or her care.

A resident is entitled to receive and examine his or her bill,
regardless of funding source, and to receive information on financial
assistance available through the facility.

A resident is entitled to know who is directly responsible for his or
her care, and information concerning his or her health needs and
alternative treatments, as well as to be actively involved in his or her
discharge planning, if appropriate.

A resident is entitled to associate with his or her physician, attorney,
or other person, and has the right to receive personal mail,
unopened, on the same day it was received.

A resident is entitled to be free from physical or mental abuse. A
physician may authorize physical or chemical restraint in writing and
for a specified and limited time.

A resident is entitled to be free from providing services to the facility.

In addition, this section further provides, in part, that patients or
residents in a nursing home or home for the aged be permitted to
associate with persons of their choice; and have reasonable visiting
hours, not less than eight hours per day; reasonable access to a
telephone; a private room in which to visit his or her spouse; retain
personal clothing or possessions; adequate and appropriate pain
management; and the opportunity to discharge himself or herself; as
well as have the right to be transferred for medical reasons only, and
only under certain circumstances.



A nursing home patient is also entitled to be informed of the services
available at the facility; in charge of his or her finances; visited by
representatives; and, in the case of terminal illness, to be visited on a
twenty-four-hour-a-day basis by parents, children, a spouse, next of
kin, or representative.

One final, and probably the most significant, question to ask yourself is,
Would you be comfortable living in a particular facility? If you can
honestly answer yes, then the facility may provide you with a true home.

NURSING HOME RESIDENCY

Do | forfeit any rights upon entering a nursing home?

Federal and state laws have been passed to help ensure that rights of
nursing home residents are respected.

What determines the respective responsibilities of the
nursing home and the resident?
You must be provided a written contract at the time you enter the

nursing home. The contract specifies the services to be provided you,
the charge for each service and who is responsible for payment.

Can a nursing home ask or require my child(ren) to pay
the private pay rate for a period of time before the home
will accept Medicaid payment for my care?

Absolutely not; such behavior is a violation of federal law. A nursing
home is also prohibited from soliciting a gift or contribution from a
family member as a condition of accepting your application.

Are there special Medicaid eligibility rules for a married
couple when one spouse needs nursing home care?

Yes. As a result of a federal law passed in 1988, there are different rules
that apply to a spouse at home, when the other spouse is living in a
nursing home. The rules allow the at-home spouse to keep more income
and more of the couples’ assets. The Family Independence Agency or the
Long-Term Care Ombudsman should be able to tell you how these rules
apply to you. Phone numbers for these agencies are listed in the back of
this book.

Are there any reasons | can be moved to another nursing
home against my wishes?

Yes, but only for medical reasons, non-payment of a bill or the threat of
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If there is no emergency, you must be given notice of the reason for a
transfer. If you disagree with this reason you may appeal the decision.
Before moving, you must be offered counseling to minimize any adverse
effects.

May | know my medical condition and treatment?

Yes. You are entitled to participate in the planning of your medical
treatment. You should be fully informed of your medical condition
unless the doctor believes it's not in your best interests. You have the
right to refuse treatment. You may have your own doctor.

Can | take care of my own money?

Yes. Simply because you are a resident of a nursing home, the nursing

home does not gain authority to manage, use or dispose of your money.
You can control your monthly personal needs allowance and any other

personal funds.

You can, if you wish, have the nursing home hold your money in trust,
like a savings account. You can withdraw money when you wish. You
will receive a statement every three months which shows the amount of
money you have, the amount spent, and the source of all funds.

May | keep possessions?
Yes, subject only to limitations of space.

May | wear my own clothing?
Yes.

What are my rights concerning
visitors?
You may see family, friends, a lawyer—

anyone you choose. You have a right to
meet with any visitor in private.

Page 34

May | make private telephone calls and send and receive
mail unopened?
Yes.

Can | make a will or sign a power of attorney?

Yes, but as always, you should fully understand any document before
signing it. Consult a lawyer or trusted friend if questions arise.

May | vote in local, state and federal elections?
Yes.



What is a patient’s representative?

A patient’s representative is a friend or relative you may appoint to
assert many rights in your behalf. You have the right to speak for
yourself and/or appoint a representative to speak for you.

How can | find out what other rights | have?

You must be given a copy of your rights when you enter the nursing
home. A copy should also be posted on a bulletin board of the nursing
home. Ask if you do not understand any of your rights.

To whom should | complain about a violation of my
rights?

If you encounter problems requiring immediate action such as physical
abuse, neglect or improper diet, speak with the director of nursing or
the administrator of the home, or call the Department of Consumer and
Industry Services Nursing Home Patient Rights Investigation Hot Line,
1-800-882-6006. For non-emergencies, get the support of a trusted aide
or a family member. If a residents’ council exists, consider bringing the
issue up for discussion.

If you are not satisfied, call or write the Michigan Department of
Community Health. You may also contact the Long-Term Care
Ombudsman office for your county. Addresses and phone numbers for
these agencies are listed at the back of this book.

For additional information on nursing homes, contact the local FIA
office. It should be listed under “Family Independence Agency” in the
state government pages of your telephone directory.

MEDICAID AND MEDICARE COVERAGE

Medicaid pays for stays in a Medicaid-certified nursing facility. There
are, however, financial eligibility standards. These standards allow an
individual, couple, or family to keep some of their income and some
property such as a home, car, personal and household items, and other
resources. Other assets, called “countable assets,” are considered when
determining Medicaid eligibility. That is, such assets may have to be
spent on nursing care before Medicaid will pay for that care. Keep in
mind that this is done because Medicaid is intended for low-income
persons. Persons with more money or property than Medicaid guidelines
allow are considered to have the ability to pay for nursing care even
though relatively few people can afford to pay for such care for very long
on their own.

An additional concern in choosing a nursing facility is in a situation
where one spouse needs to enter a facility while the other remains in the
family home. In such a case, a noninstitutionalized spouse may keep
enough of the couple’s earnings to keep their income from falling below
150% of the federal poverty level for a couple, while an institutionalized
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spouse may keep a small portion of their income for monthly personal
expenses. In addition, the noninstitutionalized spouse may keep part of
the couple’s countable assets. It is allowable, under certain
circumstances, to transfer resources of an institutionalized spouse to a
noninstitutionalized spouse in order to maximize the amount of property
and resources that the couple may keep.

Medicare Part A, a program for the elderly and disabled, may also
provide assistance in paying for stays in nursing facilities. Generally
speaking, this aid is intended to assist with temporary nursing home
stays in order to properly recover following hospitalization. Specifically,
this assistance will not be provided unless the person had a previous
hospital stay of at least three days within the thirty-day period prior to
admission to the nursing facility. Once eligible, Medicare coverage
expires after 100 days of benefits per benefit period. Those who need to
stay in a nursing facility beyond 100 days may have some of their care
paid for by Medicare Part B. This subsequent coverage would not, for
example, apply to room and board or nursing services. Note that a
benefit period is defined as a period of consecutive days that begins with
a hospitalization and ends when the patient has not been an inpatient of
a hospital or nursing facility for sixty consecutive days. A beneficiary
may have more than one benefit period per year. In addition, a
beneficiary may have to make a coinsurance payment. In 2002, there is
no coinsurance payment for days 1-20 in a nursing facility, while days
21-100 require a coinsurance payment of $101.50 per day, for example.
As with Medicaid, if you wish to apply for Medicare assistance, make
sure the facility is certified for Medicare. If you are also eligible for
Medicaid, that program will pay your coinsurance if it is more than your
Medicaid patient pay amount.

APPLYING FOR MEDICAID

This section is intended for patients in a medical facility—hospital
or nursing home—who have a spouse at home. The rules are based
on Section 1924 of the Social Security Act.

Medicare and health insurance may not cover all your nursing home
costs or other medical expenses. If you qualify, Medicaid may be able to
help with the amounts they do not pay.

Medicare is the federal program administered by the Centers for
Medicare and Medicaid Services.

Medicaid is the state program administered by the Michigan
Department of Community Health (DCH) in cooperation with the
Michigan Family Independence Agency.

A word of caution: rules and financial limits change from time to time,
so be sure to check with your local Family Independence Agency (FIA)
office about your eligibility before making any decisions.



Limits are placed on the amount of income and countable assets you
may have to be eligible for Medicaid. The income rules apply to all
persons expected to remain in a long-term care facility for at least 30
consecutive days regardless of admission date.

If at any time during the process described in this section you feel an
action or decision was improper, talk with your FIA worker or the worker’s
supervisor. If you still believe the action is improper, you may request a
hearing. A hearing request must be filed within 90 days of notice of an
action. Hearing requests must be in writing and signed and dated by you
or your representative. Send your request to your local FIA office.

When should | apply for Medicaid?

Anyone may apply for Medicaid at any time. However, even if you do not
wish to apply for Medicaid now, you should still contact your local
Family Independence Agency office if you expect to be in a long-term
care facility for a 30-day continuous period. (A continuous period is not
interrupted by transfers between a hospital and a nursing home.) Once
you notify the FIA, they will complete an initial assessment of your
financial and medical eligibility for Medicaid.

An initial assessment is the total amount of countable assets owned by
you and/or your spouse at home on the day you entered a long-term
care facility for the first 30-day continuous period. This amount will be
part of determining your asset eligibility when you actually apply for
Medicaid.

It is recommended that you request an initial assessment as soon as you
are admitted to a long-term care facility if you expect to be in the facility
for 30 days or more before you return to your home. You will probably be
able to give the FIA more accurate information for the initial assessment
at the beginning of your stay rather than at some future time.

How do | apply for Medicaid?

Contact the local FIA office. It should be listed under “Michigan Family
Independence Agency” in the state government pages of your telephone
directory.

There is at least one in each county. Ask for an application form. You
can pick up the application or have it mailed to you. You may authorize
someone to act for you. You or your representative may be asked to
come to the local office. Tell the local office worker if you need help with
medical bills. Tell the local office worker if you need help filling out the
application.

Medicaid eligibility is usually effective the first day of the month in which
you applied, but if you have past medical bills, tell the FIA worker. You
may also qualify for eligibility for as many as three months earlier.
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MEETING MEDICAID ELIGIBILITY
REQUIREMENTS

What will | be asked?

The Family Independence Agency worker asks about your:
e Income and assets

e Age

e Medical expenses

e Social Security checks

* Medical insurance

e Ability to work if you are under age 65

The FIA will ask about your spouse’s assets. They will also ask about
the income of your spouse and dependents at home.

Will | need proof?

The FIA worker will need proof of income and assets. If you are under
age 65, they may need doctor reports. They will need proof of medical
expenses. These are some of the proofs the FIA worker will ask you for:

e Bank books or statements, including joint accounts
Pension checks

Social Security checks

Real estate value (not your home)

Recent medical bills

You must have a Social Security number. We must see your Social
Security number card or other proof. If you do not have a Social
Security number, the FIA worker will help you apply for one.

After | apply for Medicaid what happens?

The local FIA office decides if you are eligible for Medicaid. You are
notified of the decision:

e Within 60 days if you are disabled

e Within 45 days in other cases

The Michigan Department of Community Health notifies the FIA of the
type of care you need when you are in a nursing home. The nursing

home must be qualified to provide the care you need and the care must
be medically necessary.

If | am eligible for Medicaid—what happens next?

You get a Medical Assistance Authorization Card. It shows how much, if
any, you are expected to pay towards the cost of your care. A new card
is mailed around the first of each month. You must present the card



each time you request medical services. The card may only be used for
the eligible person listed on the card.

The medical facility bills you for the amount you are expected to pay
towards the cost of your care and bills Medicaid for the rest.

The Family Independence Agency does not provide or pay for estate
planning.

ASSETS

How is my asset eligibility determined?

This is a complicated process, but it may be easier to understand if we
first define a special term.

PROTECTED SPOUSAL AMOUNT: The protected spousal amount is the
amount of assets protected for use by the spouse at home. The
protected spousal amount is one-half of the initial assessment amount
but not less than $17,856 nor more than $89,280. These amounts are
for 2002. The minimum and maximum amounts change each year. (See
the first question on page 37 regarding the initial assessment amount.)

The ASSET LIMIT is $2,000.

To determine your asset eligibility, the Family Independence Agency
subtracts the protected spousal amount from the countable assets
owned by you and your spouse for the month you apply for Medicaid.
The amount of the remaining assets are considered to be your countable
assets. You meet the asset limit for Medicaid eligibility if your countable
assets for that month are equal to or less than $2,000.

Once you are determined to be asset-eligible for the current month, you
remain asset-eligible for 12 months unless you are discharged for 30
days or more or your assets are increased above the $2,000 limit. (If you
are discharged for 30 days or more, the process begins over when you
again enter a long-term care facility. To be asset-eligible, you and your
spouse’s assets, minus the protected spousal amount, must be equal to
or less than $2,000.)

At the end of the 12-month period your asset eligibility is determined by
counting only your assets. Your countable assets must be equal to or
less than $2,000. You need to transfer enough assets to your spouse so
that at the end of the 12-month period the value of your countable
assets is equal to or less than $2,000.

What assets are counted to be eligible for Medicaid?

This is a list of the most common assets.

A. Money in:
e Cash, savings and checking accounts
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e Credit union share and draft accounts

e Certificates of deposit

e U.S. Savings Bonds

e Individual retirement accounts (IRA) and Keogh plans

e Nursing home trust funds

e Prepaid funeral contracts which can be cancelled

e Trusts, depending on the terms of the trusts

Equity in:

e Real estate (other than your primary home) including property that
you own by yourself or with other people

e More than one car

e Boats or recreational vehicles

e Stocks, bonds and mutual funds

e Land contracts or mortgages held on real estate sold

What assets are NOT counted?

Home in Michigan
Personal belongings and household goods
One car

Income-producing real estate. The annual income after expenses must
equal at least 6% of your equity (Income that equals more than 6% of
your equity may be considered an asset)

Burial spaces and certain related items for you, your spouse and
members of your immediate family*

Up to $1,500 designated as a burial fund for you or your spouse*
Irrevocable prepaid funeral contract*
Value of life insurance if face value is $1,500 or less*

Assets which you and your spouse do not have the legal right to use
or dispose of

Assets you and your spouse have been unable to sell. The asset must
have been up for sale for at least 30 days during the last 3 months.
The asking price must not have been more than fair market value.
You must not have received a reasonable purchase offer.

What if | have a joint account with someone other than
my spouse?

The entire amount is counted as yours unless you prove some of the money
belongs to the other person. This rule applies to cash assets such as:

Savings and checking accounts
Credit union share and draft accounts

*See page 41 for more about funeral expenses.



e Certificates of deposit
e U.S. Savings Bonds

What about other assets | own with someone else?

Each owner is assumed to own an equal share unless the ownership
document specifies otherwise.

Can | give my assets or income away?

Giving away or transferring assets or income for less than fair market
value may result in a penalty. This restriction applies to you and your
spouse. Transfers include:

e allowing another person to take your (or your spouse’s) assets or
income by setting up a joint account, and/or

e limiting the availability of your assets or income or your spouse’s
through a trust or similar device.

The penalty is that Medicaid will not pay for your nursing home care or
equivalent home care for the time the uncompensated value would have
met your care cost. The Family Independence Agency looks at transfers
that occur up to 36 months before, or any time after, your date of
application for Medicaid or your date of admission to a nursing home,
whichever is later. The FIA looks back 60 months regarding transfers to
or from a trust. However, there is no penalty if assets are transferred:

e between spouses; or

e by you or your spouse to your blind or disabled children (regardless of
age or marital status).

In addition, you or your spouse may transfer your home without penalty to:

e your children under age 21, or

e your children age 21 or older who lived in your home and provided
care that allowed you to remain at home for at least two years
immediately before you entered the nursing home, or

e your brother or sister who is a part owner of the home and lived in
your home for at least one year immediately before you entered the
nursing home.

What can | do if my assets are over the limit?

You can use your assets to pay medical expenses, living costs and other
bills. You can use your assets to buy things that are not countable assets.
You may be asked to verify how you used your assets (see pages 39 and 40).

FUNERAL EXPENSES

What about funeral expenses?

There are several ways you can prearrange for a funeral and still be
eligible for Medicaid. How much money you can protect and for whom
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depends on what arrangements you choose. Arrangements commonly
used are listed below.

e Buy a prepaid funeral contract

A contract can be made irrevocable and not counted for Medicaid
when the price is $2,000 or less and the contract is for your expenses.
Your spouse may also have an irrevocable contract if he/she is also
applying for Medicaid.

e Assign life insurance proceeds

Michigan law allows you to assign proceeds from your life insurance
for your funeral expenses. There is a limit to the amount you can
assign. The limit changes yearly based on cost-of-living increases.

Medicaid does not count the insurance if you permanently transfer
ownership so that no one can use money from the insurance for
anything other than your funeral expenses. This arrangement is
frequently made by permanently transferring ownership to a trust
when you purchase the insurance.

You may also protect funds for your spouse’s funeral expenses.
e Buy burial space items

You can buy items and services for interment such as a casket, burial
plot, vault, headstone and opening and closing the grave site.

Medicaid does not count these items when purchased for yourself,
your spouse or members of your immediate family.

e Designate a burial fund

The burial fund is to pay for funeral expenses not covered by the
burial space exclusion.

Medicaid does not count certain assets, such as a separate savings
account, designated as a burial fund for you or your spouse. The limit
is $1,500 for each person. The $1,500 limit is reduced by:

— The face value of life insurance not counted by Medicaid.
— The amount paid for an irrevocable funeral contract.
— The amount of insurance designated for burial expenses.

You may wish to discuss your options with someone in the funeral or
insurance business or with your Family Independence Agency eligibility
worker or caseworker.